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Status 
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4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 
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Art Unit: 3677 

DETAILED ACTION 

This office action is in response to Applicant's amendment filed 8/15/2005. 

Status of Claims 

[I] Claims 1-3, 5-8 and 10 are pending. 

Drawings 

[2] The drawing(s) were previously objected for informalities. In view of Applicant's 
amendment to the drawing to the specification submitted on 8/15/2005, all previous objection(s) 
to the drawings have been withdrawn. 

Claim Objections 

[3] Claim(s) 2 were previously objected to because of informalities. Applicant has 
successfully addressed these issues in the amendment filed on 8/15/2005. Accordingly, the 
objection(s) to the claim(s) have been withdrawn. 

With further examination of said claims, however, a new claim objection has been found 
regarding the claim terminology used to describe the relationship of the ear adornment and the 
user. In line 3, Claim 1, for example, "engaging the ear of the user;" should be changed to: 
"engaging an ear of a user;" regardless of its dependence from the preamble, as to deter possible 
non-statutory subject matter issues; especially when referring to "the ear." Thus, the examiner 
asks the applicant's cooperation in maintaining each of the above in the following claims: 1, 3, 5, 
8, and 11. 

Also, in line 6, in claim 1 consider changing the statement to read as follows: "member 
such that said sleeve member is positioned. . ." as to help ensure the definiteness of the instant 
statement. 
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Art Unit: 3677 

Claim Rejections - 35 USC §102 

[4] The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in 
a printed publication in this or a foreign country, before the invention thereof by the 
applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the date of 
application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for 
patent or (2) a patent granted on an application for patent by another filed in the United 
States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for 
purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 
21(2) of such treaty in the English language. 

[5] Claims 1, 3 and 10 are rejected under 35 U.S.C. 102(b) as clearly anticipated by Alviti, 

US- 5,079,933, because the invention was patented or described in a printed publication in this or 

a foreign country, or in public use or on sale in this country more than one (1) year prior to the 

application for patent in the United States. 

As for Claim 1, Alvitrteaches of an ear adornment for adorning an ear of a user, the ear 

adornment comprising (see accompanying figure below): 

a frame member (12) for selectively engaging the ear of the user; and 

a sleeve member (10) being removably coupled (the ornament 10 is able to be removed) 

to said frame member (12) such that said sleeve member (10) for being positioned adjacent the 
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ear of the user when the frame member (12) engages the ear of the user, to provide the user with 
a unique appearance when said sleeve member (10) is coupled to said frame member (12); 

wherein said frame member (12) comprises a pair of substantially U-shaped engaging 
portions (1 ,2) each having a throat (3) for receiving an upper periphery of the ear of the user, the 
engaging portions (1,2) each having ends that extend over the ear when said frame member (12) 
is engaged with the ear, said frame member (12) further comprising a pair of alignment portions 
(4) extending between corresponding said ends of the engage portions (1,2) to join said pair of 
engaging portions (1,2) together such that said pair of engaging members (1,2) and said pair of 
alignment member (4) from a continuous loop. 


Application/Control Number: 1 0/789,6 1 5 Page 5 

Art Unit: 3677 

Re: Claim 3, wherein each of said engaging portions (1,2) comprises a resiliently flexible 
material (col. 2, beginning with line 43), permitting each of said engaging portions (1,2) to 
substantially conform to a general shape of the ear when each of said engaging portions (1,2) 
extends from a front to a back of the ear. 

Re: Claim 10, wherein said throat (3) formed by said engaging portions (1,2) has a 
substantially uniform width and extends along a single axis. 

[5] Claims 1-2, 6-8 are rejected under 35 U.S.C. 102(b) as clearly anticipated by Matsushita, 
US- 5,085,060, because the invention was patented or described in a printed publication in this or 
a foreign country, or in public use or on sale in this country more than one (1) year prior to the 
application for patent in the United States. 

As for Claim 1, Matsushita teaches of an ear adornment for adorning an ear of a user, the 
ear adornment comprising (see accompanying figure below): 

a frame member (1) for selectively engaging the ear of the user; and 

a sleeve member (5) being removably coupled to said frame member (1) such that said 
sleeve member (5) for being positioned adjacent the ear of the user when the frame member (1) 
engages the ear of the user, to provide the user with a unique appearance when said sleeve 
member (5) is coupled to said frame member (1); 

wherein said frame member (1) comprises a pair of substantially U-shaped engaging 
portions (1,2) each having a throat (3) for receiving an upper periphery of the ear of the user, the 
engaging portions (1,2) each having ends that extend over the ear when said frame member (1) 
is engaged with the ear, said frame member (1) further comprising a pair of alignment portions 
(4) extending between corresponding said ends of the engage portions (1,2) to join said pair of 
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engaging portions (1,2) together such that said pair of engaging members (1,2) and said pair of 
alignment member (4) from a continuous loop. 
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Re: Claim 2, wherein said sleeve member (5) forms a sleeve with an upper open end 
(1 1 A) and a lower open end and an interior therebetween (16), the upper open end of said pocket 
removably receiving a portion of each of said engaging members (1,2). 

Re: Claim 6, further comprising: 

said sleeve (5) member comprising a perimeter wall (15B), said perimeter wall (15B) 
defining a receiving bore (16) extending through said sleeve (5) member, said perimeter wall 
(15B) including a pair of opposed wall portions (15B, 15D), each of said opposed wall portions 
having a protrusion (15G in Fig. 3), each of said protrusion (15G) extending in opposition to said 
protrusion (15G) on the opposite one (15D) of said opposed wall portions (15B, 15D). 

Re: Claim 7, further comprising: 

said sleeve member (5) comprising a flexible material, said flexible material permitting 
said sleeve member (5) to conform to the portion of said frame member (1) received by said 
sleeve member (5) when said sleeve member (5) receives said frame member (1). 

Re: Claim 8, further comprising: 

an adornment member (1 5C) being selectively coupled to said sleeve member (5), said 
adornment member (15C) being suspended from said frame member (1) when said sleeve 
member (5) is coupled to said frame member (1), said adornment member (15C) being adapted 
for adorning the ear of the user when said frame member (1) engages the ear of the user. 
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Claim Rejections - 35 USC §103 
[6] The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 

[7] Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Alviti, US- 

5,079,933, in view of Zubalik, US 2,803,953. 

Although the invention is not identically disclosed or described as set forth 35 U.S.C. 
102, if the differences between the subject matter sought to be patented and the prior art are such 
that the subject matter as a whole would have been obvious at the time the invention was made to 
a designer having ordinary skill in the art to which said subject matter pertains, the invention is 
not patentable. 

As for Claim 5, Alviti teaches of the above claims. 

However, Alviti fails to disclose expressly that the ear adornment is held in place by 
magnetic attraction. 

Zubalik teaches of an earring that provides means whereby the earrings are held in place 
by magnetic attraction. 

At the time of invention, it would have been obvious to one of ordinary skill in the art to 
modify the mechanical ear adornment as taught by Alviti, to incorporate an embodiment as 
taught by Zubalik, in order to as Zubalik states in column 1, "It is an object of this invention to 
provide an earring which may be accommodated to a non-pierced ear and which does not utilize 
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either a hook or a clamp or other type of mechanical clamping elements." Continuing with 
column 2, line 33 , "Aside from presenting unsightly impedimenta, these clamping means are 
frequently irritating to the ear. The magnetic members form a comfortable. . ." Thus it is obvious 
to discern why one would prefer to use magnets instead of other mechanical means. 

Allowable Subject Matter 
[8] Claim 1 1 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Reasons for Allowance 
[9] The following is an examiner's statement of reasons for allowance: the prior art, either 
alone or in combination with corresponding limitations as stated above, fails to teach or disclose 
the exact combination of features as stated in the instant claim. 

Any comments considered necessary by Applicant must be submitted no later than the 
payment of the issue fee, and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 

Response to Arguments 
[10] Applicant's amendment, see amendment and remarks filed 8/15/2005, with respect to the 
rejection(s)of claim(s) 1-4, 6-8 under Kohler, US- 2,490,908, have been fully considered. 
Therefore, the rejection with regard to Kohler has been withdrawn. However, upon further 
consideration of the amended claims, a new ground(s) of rejection is made in view of Alviti and 
then Matsushita. 
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Conclusion 


[11] Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

[12] Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David C. Reese whose telephone number is (571) 272- 7082. 
The examiner can normally be reached on 7:30 am - 6:00 pm M-Th. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, J.J. Swann can be reached at (571) 272-7075. Please also note the change in the 
fax phone number to (571) 273-8300 for the organization where this application or 
proceeding is assigned. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Sincerely, 
David Reese 
Assistant Examiner 
Art Unit 3677 
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